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FEDERAL  COURT  DECISIONS  ON   LABOR, 
1947-48 

By  Murray  Edelman 

SINCE   THE    SUPREME    COURT    UPHELD   THE    NATIONAL    LABOR   RELATIONS 

Act  (Wagner  Act)  in  1937.  all  important  federal  labor  legislation  has 
been  declared  constitutional.  The  Court  has  been  inclined  to  interpret 
the  powers  of  Congress  broadly,  even  on  matters  once  thought  to  be 
reserved  for  state  control.  The  Court  has  not  ruled,  however,  on  the 
major  provisions  of  the  Labor  [Management  Relations  Act,  1947  (Taft- 
Hartley  law). 

Alost  of  the  cases  decided  by  the  federal  courts  in  the  1947-48 
term  dealt  with  narrower  questions  of  statutory  meaning.  This  was 
true  of  the  Fair  Labor  Standards  Act  (Wage  and  Hour  Law),  the 
Federal  Employers  Liability  Act,  the  Norris-LaGuardia  Act,  and  \  / 
the  Veterans  Preference  Act.  Little  has  been  done  so  far  to  illuminate 
the  sea  of  darkness  that  envelops  the  Taft-Hartley  Act,  either  as  to 
constitutionality  or  meaning. 

This  bulletin  discusses  all  the  Supreme  Court  cases  of  the  1947-48 
term  of  direct  interest  in  labor-management  relations.  It  also  includes 
a  few  particularly  important  circuit  court  cases,  which  may  be  passed 
upon  by  the  Supreme  Court  in  the  near  future,  and  which  are  therefore 
not  conclusive  in  their  rulings. 

LABOR-MANAGEMENT  RELATIONS 

In  the  few  opportunities  it  has  had  to  pass  upon  sections  of  the 
controversial  Taft-Hartley  law,  the  Supreme  Court  has  avoided  funda- 
mental decisions.  The  leading  case  to  come  before  the  Court  concerned 
the  law's  ban  on  political  expenditures  by  labor  organizations.  The  act 
makes  it  a  crime  for  "any  corporation  ...  or  any  labor  organization 
to  make  a  contribution  or  expenditure  in  connection  with  any  election 
at  which  presidential  and  vice-presidential  electors  or  a  senator  or 
representative  in  .  .  .  Congress  are  to  be  voted  for,"  or  in  connection 
with  a  primary  election,  political  convention,  or  caucus  to  nominate 
candidates.  The  CIO  claimed  this  provision  is  unconstitutional  because 
it  violates  freedom  of  speech,  press  and  assembly;  because  its  provisions 
are  vague;  and  because  it  violates  the  ninth  and  tenth  amendments, 
guaranteeing  certain  rights  and  powers  to  the  people  and  the  states. 
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To  test  its  constitutionality  the  CIO  Neivs,  a  weekly  paper  owned  and 
published  by  the  CIO,  carried  a  front  page  editorial  on  July  14,  1947, 
urging  all  members  to  vote  for  Judge  Ed  Garmatz  for  Congress  at  a 
special  election  in  Maryland.  The  editorial  was  signed  by  Philip  Mur- 
ray, President  of  the  CIO.  Copies  were  distributed  in  Maryland.  As  a 
result  the  CIO  and  President  Alurray  were  indicted  for  violating  the 
law.  A  federal  district  court  ruled  that  the  indictment  should  be  dis- 
missed because  this  section  of  the  law  is  unconstitutional,  and  the 
United  States  government  appealed  the  decision  to  the  Supreme  Court. 

Indictment  Dismissed 

In  a  decision^  written  by  Justice  Reed,  five  members  of  the  Court 
ruled  that  the  indictment  against  the  CIO  should  be  dismissed,  not 
because  the  ban  on  political  expenditures  is  unconstitutional  but  because 
the  CIO  had  not  violated  the  law.  The  Court  must  take  care,  the  opinion 
declared,  so  to  interpret  laws  "as  to  avoid  a  danger  of  unconstitu- 
tionality." 

The  debates  and  hearings  on  the  law  in  Congress  indicate,  according 
to  these  five  justices,  that  the  act  was  not  intended  to  prohibit  political 
comment  in  union  papers  published  in  the  "regular  course"  of  con- 
ducting union  affairs.  The  act  may  ban  "occasional  pamphlets  or 
dodgers  or  free  copies  widely  scattered,"  although  the  Court  merely 
suggests  the  possibility  and  does  not  state  definitely  that  it  does  ban 
such  publications.  The  indictment  against  the  CIO  did  mention  that 
"extra  copies"  of  the  particular  issue  containing  the  political  editorial 
were  distributed,  but  the  majority  of  the  Court  said  it  did  not  under- 
stand the  indictment  to  charge  that  the  union  had  spent  money  for  the 
distribution  of  free  copies  "to  those  not  regularly  entitled  to  receive  it." 

The  emphasis,  then,  is  on  the  regularity  and  normality  of  publication. 

Regular  union  publications,  no  matter  what  the  source  of  their  funds, 

may  publish  political  comments.  The  opinion  strongly  suggests  that  if 

the  law  banned  this  type  of  publication  it  would  be  unconstitutional: 

If  Section  313  were  construed  to  prohibit  the  publication,  by  corporations  and 
unions  in  the  regular  course  of  conducting  their  affairs,  of  periodicals  advising 
their  members,  stockholders  or  customers  of  danger  or  advantage  to  their  inter- 
ests from  the  adoption  of  measures  or  the  election  to  office  of  men,  espousing 
such  measures,  tlie  gravest  doubts  would  arise  in  our  minds  as  to  its  con- 
stitutionality. 

The  Court  went  on  to  remark  that  it  would  take  "explicit  words  in  an 

act"  to  convince  it  that  Congress  meant  to  ban  publications  of  this  type. 

No  opinion  was  given  as  to  the  types  of  expenditures  which  are 
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prohibited  by  the  law,  and  the  Court  stated  that  it  was  not  passing  upon 
the  constitutionality  of  the  section  of  the  act  dealing  with  political 
expenditures.  Since  the  CIO  had  not  violated  the  law,  it  was  not  neces- 
sary to  say  whether  the  law  is  constitutional. 

Minority  Finds  Act  Unconstitutional 

justice  Rutledge,  speaking  for  himself  and  for  Justices  Black, 
Douglas  and  Murphy,  agreed  with  the  majority  that  the  indictment 
against  the  CIO  should  be  dismissed,  but  wislied  to  go  further  and 
declare  that  the  political  expenditures  section  of  the  act  is  unconstitu- 
tional. Justice  Rutledge  charged  that  by  excluding  such  publications 
as  the  CIO  Ncivs  from  the  coverage  of  the  law  to  avoid  passing  on  its 
constitutionality,  "the  Court  in  effect  abdicates  its  function."  He  called 
it  "invasion  of  the  legislative  function  by  rewriting  or  emasculating  the 
statute." 

Like  their  colleagues,  the  justices  in  the  minority  examined  the 
Congressional  debates  on  the  section,  but  they  reached  an  opposite  con- 
clusion. The  section  of  the  law,  they  said,  was  intended  to  ban  all  ex- 
penditures in  connection  with  political  campaigns  including  regularly 
published  union  newspapers.  The  President  said  so  in  his  veto  message, 
and  he  was  not  contradicted  in  Congress.  Therefore  the  CIO  did  violate 
the  law. 

Such  a  law,  according  to  the  minority  opinion,  is  unconstitutional 
for  several  important  reasons: 

(1)  The  first  amendment  to  the  Constitution  guarantees  free- 
dom of  speech.  This  means,  said  the  minority  justices,  the  right  to  hear 
as  well  as  the  right  to  speak.  Labor  unions,  they  said,  have  a  great  deal 
of  knowledge  and  information  about  candidates  and  election  issues  to 
tell  the  general  voting  public.  Unions  have  a  right  to  give  it  and  the 
public  has  the  right  to  hear  it.  The  government  talks  of  the  "imdue 
influence"  of  unions  in  elections,  but  "undue  influence  in  this  connec- 
tion may  represent  no  more  than  convincing  weight  of  argument  fully 
presented,  which  is  the  very  thing  which  the  Amendment  and  the 
electoral  process  it  protects  were  intended  to  bring  out." 

(2)  The  law,  moreover,  prohibits  majority  rule  in  the  union. 
It  was  not  drawn  to  protect  minorities  but  "rather  to  force  unions  as 
such  entirely  out  of  political  life  and  activity  including  .  .  .  the  expres- 
sion of  an  organized  viewpoint  concerning  matters  affecting  their  vital 
influence"  where  such  expression  would  be  most  effective. 
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(3)  The  law  is  unconstitutional  also,  according"  to  the  minority 
justices,  because  its  language  is  so  vague  that  the  people  cannot  know 
exactly  what  is  a  crime  under  it  and  what  is  not.  Precision  in  defining 
a  crime  is  necessary  in  every  criminal  law. 

Many  Questions  Unanswered 

As  a  result  of  the  majority's  opinion  it  still  is  not  clear  what  kinds 
of  political  expenditures  are  banned  by  the  law.  It  is  not  known  whether 
the  section  is  constitutional.  It  is  known  only  that  regularly  published 
union  papers  may  carry  political  comment  if  they  are  distributed  only 
to  those  normally  entitled  to  receive  them.  Other  papers  regularly  pub- 
lished by  corporations  may  also  carry  political  comment  in  the  normal 
course  of  their  activity.  The  decision  has  therefore  answered  some  of 
the  criticism  at  the  time  of  the  law's  passage  to  the  effect  that  news- 
papers regularly  published  by  a  corporation  might  be  prohibited  from 
carrying  political  editorials.  The  Court  will  doubtless  have  to  pass  upon 
this  section  of  the  law  again  to  settle  many  questions  still  unanswered. 

The  1948  political  campaign  has  afforded  plenty  of  opportunity  for 
further  tests  of  the  law.  Will  unions  be  indicted  for  distributing  occa- 
sional free  pamphlets  or  throw-aways?  Will  the  Court  continue  to 
exclude  activities  from  the  coverage  of  the  law  to  avoid  a  ruling  that 
they  are  unconstitutional?  Since  1937  the  Supreme  Court  has  found 
only  one  congressional  act  invalid."  Its  reluctance  to  incur  the  criticism 
heaped  upon  it  in  the  middle  of  the  1930's  for  declaring  laws  uncon- 
stitutional seems  in  this  instance  to  be  having  an  especially  significant 
effect  upon  public  policy. 

Registration  Sections  Upheld 

In  its  only  other  action  of  the  term  relating  to  the  constitutionality 
of  the  Labor  Management  Relations  Act  of  1947,  the  Supreme  Court 
upheld  a  lower  court  ruling  that  Sections  9  (f)  and  9  (g)  of  the  law 
are  constitutional."  These  sections  require  unions  to  register  with  the 
Secretary  of  Labor  and  file  certain  information  regarding  finances, 
union  organization,  and  bargaining  and  strike  procedures  if  they  wish 
to  use  the  machinery  of  the  National  Labor  Relations  Board.  The  Court 
further  declared  that  it  was  not  rec[uired  in  this  case  to  rule  upon  the 
constitutionality  of  Section  9  (h),  which  requires  union  officers,  if  they 
wish  to  use  the  NLRB,  to  file  affidavits  stating  they  are  not  affiliated 
with  the  Communist  Part}^  and  do  not  believe  in  the  overthrow  of  the 
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United  States  government  b}'  illegal  or  iniconstituti(jnal  nielhotls.  No 
opinion  was  handed  down  explaining  either  of  these  rulings.  The  lower 
court  had  upheld  the  validity  of  the  non-communist  affidavit  section. 
The  immediate  effect  of  the  Supreme  Court's  order  is  that  unions  must 
continue  to  file  such  affidavits  if  they  wish  to  use  NLRB  machinery. 
A  ruling  by  the  Supreme  Court  on  the  constitutionality  of  this  section 
can  be  expected  in  some  later  case. 

An  Interpretation  of  "Free  Speech"  Section 

A  federal  circuit  court  decision  interpreting  the  provision  of  the 
Taft-Hartley  law  relating  to  the  right  of  employers  to  make  speeches 
to  their  workers  is  worth  noting.^  The  Textile  Workers  Union  of 
America,  CIO,  had  launched  an  organizing  drive  promising  the  work- 
ers higher  wages  and  vacations  with  pay  if  they  joined.  The  company 
then  granted  the  employees  these  benefits  before  the  representation 
election  took  place.  The  company's  vice-president  spoke  to  the  workers 
reminding  them  they  had  received  the  benefits  without  help  from  the 
union  and  stating  that  the  company  "did  not  believe  that  the  union 
could  give  you  anything  which  you  are  not  already  receiving  from  the 
company."  An  election  the  next  day  resulted  in  defeat  of  the  union. 

During  the  organizing  drive  company  supervisors  offered  several 
employees  better  housing  in  return  for  their  signatures  on  cards  asking 
that  the  union  strike  their  names  from  the  membership  rolls.  Fifteen 
such  cards  were  received  at  union  headquarters  before  the  election. 
One  employee  was  harassed,  criticized,  threatened  with  discharge,  and 
finally  discharged  after  he  played  an  active  part  in  the  union  drive, 
although  he  had  been  praised  earlier  and  promised  a  promotion. 

The  Taft-Hartley  law  provides  that  an  employer  may  express  views 
or  arguments  without  being  guilty  of  an  unfair  labor  practice  "if  such 
expression  contains  no  threat  of  reprisal  or  force  or  promise  of 
benefit."  This  was  intended  by  Congress  to  enlarge  the  rights  of  em- 
ployers to  speak  to  their  workers  beyond  the  limits  fixed  by  the  NLRB 
before  1947.  Nevertheless,  the  court  upheld  a  finding  of  the  NLRB 
that  the  employer  in  this  case  was  guilty  of  an  unfair  labor  practice, 
even  under  the  Taft-Hartley  law.  "Employers  still  may  not  under  the 
guise  of  merely  exercising  the  right  of  free  speech,  pursue  a  course  of 
conduct  designed  to  restrain  and  coerce  their  employees  in  the  exercise 
of  rights  guaranteed  them  by  the  act."  As  the  Supreme  Court  will 
probably  pass  upon  this  provision  of  the  law  eventually,  the  circuit 
court's  opinion  is  not  conclusive.  It  suggests,  however,  that  the  Board 
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and  the  courts  will  still  scrutinize  employers'  actions  carefull}'  and  will 
not  overlook  coercion  even  though  it  be  somewhat  veiled. 

Significant  NLRB  Rulings 

Because  the  most  important  judicial  decisions  in  the  field  of  labor- 
management  relations  have  yet  to  be  made,  some  of  the  more  significant 
recent  rulings  of  the  NLRB  should  be  noted.  These  will  be  reviewed  by 
the  courts  in  the  near  future. 

With  regard  to  the  non-communist  affidavits  the  Board  has  ruled 
that  a  local  union  wdiose  local  and  national  officers  have  filed  affidavits 
may  use  the  NLRB  even  though  officers  of  the  parent  AFL  or  CIO 
organizations  do  not  comply;^  that  a  national  union  which  complies 
with  the  law  may  petition  to  be  certified  as  a  bargaining  representative 
even  though  the  local  to  which  the  employees  belong  has  not  complied;*^ 
but  this  is  not  true  if  the  national  union  is  attempting  to  secure  certifica- 
tion for  the  local's  benefit;'  that  a  non-complying  union  may  be  placed 
on  a  ballot  if  employees  petition  to  have  it  decertified,  although  only 
the  "arithmetical  result,"  not  the  union,  will  be  certified  if  this  union 
should  win  the  election;^  that  a  non-complying  union  may  intervene  in 
a  representation  proceeding  before  the  Board  in  order  to  present  argu- 
ments, although  it  may  not,  of  course,  get  its  name  on  an  election 
ballot;^  and  that  a  union  officer  who  resigns  from  the  union  to  evade 
this  clause  of  the  law  may  not  be  given  a  place  on  the  ballot. ^° 

Several  Board  decisions  have  concerned  the  question  of  an  appro- 
priate bargaining  unit.  The  fact  that  only  a  part  of  the  employees  in 
a  plant  are  organized  is  not  in  itself  enough  to  make  these  workers  an 
appropriate  bargaining  unit,  although  it  is  one  factor  to  consider." 
The  Taft-Hartley  Act  provides  that  professional  employees  may  not  be 
included  in  a  unit  with  others  unless  a  majority  of  the  professional 
employees  wish  to  be  included;  but  the  Board  ruled  that  it  need  not  be 
shown  that  a  majority  of  the  professional  people  wish  to  be  included 
where  the  employees  in  the  unit  are  "predominantly"  professional.^- 

"Supervisory"  employees  may  not  use  the  machinery  of  the  NLRB. 
The  Board  declared  recently  that  employees  who  spend  80  per  cent  of 
their  time  in  the  same  manual  jobs  as  the  rank  and  file  and  do  not  have 
actual  and  complete  authority  to  hire  and  fire,  or  do  not  exercise  real 
control  over  the  status  of  other  employees,  are  not  "supervisory"  and 
may  use  the  NLRB.^^ 

Possibly  the  most  far-reaching  recent  Board  decision  concerned 
pension  and  retirement  plans.  Employer-financed  pension  and  retire- 
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ment  plans  as  well  as  insurance  benefits  arising  from  an  employment 
relationship  are  among  the  matters  with  respect  to  which  the  employer 
is  required  by  both  the  NLRA  and  the  Taft-Hartley  Act  to  bargain.''* 

Regarding  the  employer's  right  to  speak  to  his  employees,  the  Board 
has  ruled  that  it  is  coercion  and  an  unfair  labor  practice  for  an  em- 
plo3"er  to  question  an  employee  regarding  his  union  membership.''  It 
is  permissible,  however,  to  compel  employees  to  attend  an  anti-union 
speech  by  the  employer  as  long  as  the  speech  does  not  promise  benefits 
and  is  not  coercive. ^"^ 

In  one  notable  decision  the  Board  declared  that  when  an  employer 
moves  a  plant  to  avoid  bargaining  with  a  union,  he  must  reinstate  the 
workers  with  back  pay  at  the  old  location  or  pay  their  moving  expenses 
to  the  new  plant  site.'' 

The  Taft-Hartley  Act  denies  the  right  to  vote  in  a  representation 
election  to  persons  on  strike  unless  the  strikers  are  entitled  to  reinstate- 
ment on  their  jobs.  In  a  recent  decision  the  XLRB  ruled  that  only  the 
General  Counsel  has  authority  to  decide  when  a  strike  has  resulted 
from  unfair  labor  practices  by  the  employer,  and  therefore  to  decide 
whether  the  strikers  are  entitled  to  reinstatement.  If  the  General 
Counsel  fails  to  issue  a  complaint,  the  strikers  may  not  vote,  but  those 
who  replaced  them  on  the  job  may  vote,  and  the  Board  itself  will  make 
no  investigation  of  the  question  of  whether  an  unfair  labor  practice 
has  been  committed.^^  In  another  decision  the  Board  held  that  the  dis- 
charge of  workers  who  strike  for  a  purpose  other  than  to  advance  their 
own  interests  is  not  discriminatory." 

Agreements  that  hiring  w^ll  take  place  through  a  union  hiring  hall 
have  been  held  to  violate  the  act  if  they  involve  any  discrimination 
against  non-union  members. -° 

THE   NORRIS-LAGUARDIA  ACT 

As  the  activities  of  unions  expand,  there  is  likely  to  be  some  ques- 
tion as  to  which  of  their  operations  are  directly  concerned  with  labor- 
management  relations.  One  interesting  .Supreme  Court  case  of  the  last 
term^'  bears  on  this  question. 

The  Xorris-LaGuardia  Act  of  1932--  took  away  from  federal  courts 
the  power  to  issue  injunctions  in  most  types  of  labor  disputes.  The 
Taft-Hartley  Act  of  1947  changed  the  Xorris-LaGuardia  Act  in  some 
respects,  including  an  amendment  permitting  the  federal  courts  to  en- 
join secondary  boycotts  when  the  X'ational  Labor  Relations  Board  asks 
for  such  injunctions.  In  a  secondary  boycott  the  union  strikes  against 
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or  pickets  an  employer  with  whom  it  has  no  dispute  in  order  to  bring 
pressure  on  another  employer. 

In  a  case  coming  before  the  Supreme  Court  in  the  last  term  it  was 
necessary  to  determine  whether  a  rather  complicated  set  of  facts 
added  up  to  a  labor  dispute  or  a  business  dispute.  Although  the  cir- 
cumstances were  somewhat  unusual,  the  decision  suggests  that  the 
mere  fact  that  a  labor  union  is  a  party  to  a  dispute  does  not  make  it  a 
labor  dispute.  The  decision  also  gives  some  indication  as  to  the 
boundaries  between  labor  disputes  and  business  disputes. 

A  local  of  the  Bakery  Sales  Drivers  Union  engaged  in  a  secondary 
boycott  against  a  delicatessen:  (1)  because  the  owner  of  the  store 
refused  to  agree  to  a  union  demand  to  pay  the  driver  for  goods  de- 
livered, but  mailed  a  check  directly  to  the  bakery  from  which  the  goods 
came;  (2)  because  of  a  dispute  over  the  amount  the  delicatessen  owner 
owed  the  bakery  for  goods;  and  (3)  because  the  delicatessen  owner 
demanded  that  deliveries  be  made  at  a  different  hour.  The  union  was 
enjoined  from  continuing  the  boycott.  On  review,  the  Supreme  Court 
rejected  the  union  argument  that  differences  of  this  type  make  a  labor 
dispute.  To  rule  that  a  demand  for  a  different  delivery  hour  is  a  dispute 
over  terms  of  the  driver's  employment  "would  turn  every  controversy 
between  sellers  and  buyers  over  price,  quantity,  quality,  delivery, 
payment,  credit  or  any  other  business  transaction  into  a  labor  dispute," 
the  Court  said.  Controversies  over  the  amount  of  the  bill  and  how  the 
store  owner  should  make  payment  do  not  constitute  a  dispute  concern- 
ing the  driver's  wages,  the  Court  also  held.  He  would  be  paid  whether 
or  not  this  customer  paid  her  bill.  The  mere  fact  that  the  representative 
of  a  labor  union,  rather  than  a  bill  collector,  tries  to  obtain  payment 
does  not  change  a  business  controversy  into  a  "labor  dispute"  within 
the  meaning  of  the  Norris-LaGuardia  Act,  the  Court  concluded.  It  is 
important  to  note  that  the  Court  also  ruled  that  the  Taft-Hartley  Act 
did  not  apply  in  this  case.  The  act,  as  noted  above,  specifically  permits 
the  federal  courts  to  enjoin  secondary  boycotts  at  the  request  of  the 
National  Labor  Relations  Board.  In  this  case,  however,  the  injunction 
had  been  sought  by  a  private  person,  not  by  the  NLRB. 

The  decision  illustrates  quite  clearly  how  the  Supreme  Court  often 
hews  out  a  public  policy  in  the  absence  of  clear  congressional  action. 
When  Congress  debated  the  Norris-LaGuardia  Act  in  1932,  it  is  un- 
likely that  Congress  ever  thought  about  a  situation  like  the  one  pre- 
sented in  this  case.  In  1948  the  Supreme  Court  tells  us  what  Congress 
would  have  done  if  it  had  thought  about  the  case  in  1932.  Congress, 
the  Court  says,  would  have  chosen  to  permit  federal  courts  to  issue 
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injunctions  because  the  dispute  is  not  a  labor  dispute;  it  is  a  business 
dispute  to  whicli  a  union  is  a  ]iarty.  The  Court's  ruhng  now  becomes 
the  law  of  tlie  land  and  will  remain  so  unless  Congress  decides  the 
judicial  policy  is  so  undesirable  that  a  law  ought  to  ])e  passed 
changing  it. 

THE   FAIR   LABOR  STANDARDS  ACT 

The  federal  wage  and  hour  law'-''  retjuires  that  for  all  hours  over 
40  worked  in  any  week  an  employee  must  receive  one  and  one-half 
times  the  "regular  rate  at  which  he  is  employed."  Nowhere  in  the  law 
did  Congress  say  exactly  what  it  meant  by  "regular  rate."  The  courts 
have  slowly  been  defining  the  term  by  declaring  that  one  kind  of  rate 
is  a  "regular  rate"  and  another  is  not,  as  different  cases  come  before 
it.  In  a  1944  opinion-*  the  Supreme  Court  said  the  "regular  rate"  is 
"the  hourly  rate  actually  paid  for  the  normal  non-overtime  work  week," 
but  it  also  declared  that  the  meaning  of  the  term  is  not  clear  apart  from 
particular  cases.  Several  important  cases  on  the  point  were  decided  in 
the  1947-48  term. 

The  case  that  gained  the  most  publicity  concerned  longshoremen.^^ 
A  collective  agreement  under  which  the  longshoremen  worked  estab- 
lished a  "basic  working  day"  of  eight  hours  and  a  "basic  working  week" 
of  44  hours,  consisting  of  the  hours  between  eight  and  twelve  and  one 
and  five  o'clock  Monday  through  Friday  and  the  hours  between  eight 
and  twelve  o'clock  on  Saturday  morning.  The  collective  bargaining 
contract  set  up  a  schedule  of  "straight  time"  rates  for  these  hours  and 
established  overtime  rates  at  "time  and  a  half"  or  a  little  less  for  work 
done  at  other  hours.  Did  this  arrangement,  established  by  contract, 
meet  the  requirements  of  the  Fair  Labor  Standards  Act? 

The  workers  claimed  it  did  not.  The  regular  rate,  they  said,  is  the 
average  hourly  rate  computed  by  dividing  the  total  hours  a  man 
works  in  any  week  by  the  total  pay  he  receives  that  week.  For  all  hours 
worked  over  40,  each  man  should  receive  one  and  one-half  times  this 
rate.  The  employers  argued  that  the  "straight  time"  rates  fixed  in  the 
contract  were  the  "regular  rates"  of  the  law,  and  that  the  overtime 
provisions  of  the  law  had  therefore  been  complied  with,  with  minor 
exceptions.  To  accept  the  workers'  contention,  they  declared,  would  be 
to  "pay  overtime  on  top  of  overtime." 

The  United  States  Department  of  Justice  represented  the  employers 
in  the  case  because  the  United  States  would  have  to  pay  the  overtime 
wages  under  its  "cost-plus"  contracts  with  the  industry.  On  the  workers' 
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side  it  was  not  the  International  Longshoremen's  Association  but  some 
indivitkial  members  who  argued  the  case.  Indeed,  the  union  was  appar- 
ently quite  satisfied  with  the  contract  as  it  stood,  and  President  Joseph 
P.  Ryan  even  indicated  his  opposition  to  the  suit. 

Court  Defines  "Regular  Rate" 

The  Court,  in  an  opinion  by  Justice  Reed,  agreed  with  the  workers 
who  brought  the  suit.  The  "regular  rate"  within  the  meaning  of  the  law, 
it  declared,  includes  all  payments  received  regularly  during  the  work 
week,  except  overtime,  no  matter  what  the  work  contract  labels  a 
"regular  rate."  "Mere  w-ords  in  a  contract"  cannot  decide  the  ques- 
tion, as  such  a  ruling  would  fail  to  protect  the  workers  in  the  way  that 
Congress  intended  when  it  passed  the  law,  the  Court  held. 

To  find  the  regular  rate,  then,  you  divide  wages  actually  paid  for  a 
week's  work  by  the  number  of  hours  worked,  not  counting  overtime. 
But  why  should  the  rates  paid  for  work  outside  the  "straight  time" 
hours  fixed  in  the  longshoremen's  contract  not  be  considered  overtime  ? 
Because  this  is  a  "shift  differential,"  which  is  different  from  overtime 
pay.  Overtime  is  extra  pay  a  man  gets  because  he  has  already  w^orked 
more  than  a  specified  number  of  hours  in  a  particular  week,  whether 
the  specified  number  is  fixed  b}^  law  or  by  contract.  When  he  gets  extra 
pay  for  doing  harder  work  or  for  working  undesirable  hours  or  shifts 
or  for  working  on  Sunday  or  holidays,  it  is  not  overtime.  Such  pay 
should  be  included  in  determining  the  regular  rate. 

The  Court  again  stated  that  the  first  40  hours  of  the  week  are  not 
always  the  "regular  working  hours"  which  determine  the  regular  rate. 
A  contract  may  fix  a  smaller  number  than  40  as  the  regular  hours;  or 
it  may  be  a  number  larger  than  40  because  some  time  is  included  for 
which  a  shift  differential  is  paid.  This  is  especially  important  in  an 
industry  with  no  regularity  in  the  hours  of  work,  such  as  this  one.  "The 
time  when  work  is  done  does  not  control  whether  or  not  all  or  a  part 
of  the  pay  for  that  work  is  to  be  considered  a  part  of  the  regular  pay." 

Since  time  worked  outside  of  the  contract  "straight  time"  is  not 
overtime,  it  must  be  included  in  figuring  the  regular  rate;  and  all  hours 
worked  over  40  a  week  must  be  paid  at  one  and  one-half  times  this  rate. 

Justice  Frankfurter  dissented  from  this  opinion,  and  Justices  Jack- 
son and  Burton  joined  him  in  dissent.  They  argued  that  the  contract 
was  designed  to  concentrate  the  work  of  longshoremen  during  week- 
day da}1;ime  hours  and  thus  eliminate  casual  and  irregular  employment, 
which  had  long  been  a  nuisance  in  this  industry.  By  ignoring  the  facts 
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of  industrial  life,  Frankfurter  charged,  the  majority  of  the  Court  would 
merely  create  disputes  and  hurt  the  industry  and  its  workers.  "Collec- 
tive agreements  pla_v  too  valuable  a  part  in  the  government  of  industrial 
relationships  to  be  cast  aside  at  the  whim  of  a  few  union  members  who 
seek  to  retain  their  benefits  but  wish  to  disavow  what  they  regard  as 
their  burdens."  In  Justice  Frankfurter's  opinion  the  contract  straight 
time  rate  should  be  considered  the  "regular  rate."  Such  a  view  would 
best  carry  out  the  congressional  purpose,  he  said. 

The  most  significant  ruling  of  this  decision  is  the  line  it  draws  be- 
tween overtime  pay  and  shift  dift'erentials.  Fxtra  pay  for  hours  above 
the  specified  number  is  overtime.  Extra  pay  for  undesirable  kinds  of 
work  or  undesirable  hours  of  work  is  not  overtime,  but  shift  differential 
pay,  and  should  be  counted  in  computing  the  "regular  rate."  As  an 
immediate  result,  at  least  some  workers  will  enjoy  higher  overtime  pay. 
It  may  be  that  workers  in  industries  with  irregular  hours  of  employ- 
ment will  find  it  harder  in  the  future  to  get  collective  agreements  pro- 
viding for  wage  rate  differences  based  upon  the  hours  at  which  work 
is  performed.  Another  possibility,  of  course,  is  that  Congress  will 
choose  to  overthrow  this  Court  decision  by  legislation  as  it  did  in  the 
case  of  portal-to-portal  pay,  for  example. 

Two  Lower-Court  Decisions 

Two  circuit  court  decisions  on  the  issue  of  a  "regular  rate"  deserve 
mention.  One  of  these'''  turned  on  the  question  of  whether  a  bonus  of 
10  per  cent  paid  with  considerable  regularity  should  be  counted  as  part 
of  the  "regular  rate"  of  pay.  There  was  no  contract  agreement  for 
payment  of  the  bonus.  Employees  did  not  perform  additional  services 
to  earn  it,  and  it  was  authorized  by  the  board  of  directors  of  the 
company  after  the  salary  upon  which  it  was  based  had  been  earned. 
The  board  of  directors  simpl}-  renewed  it  at  periodic  meetings  over  a 
four  and  a  half  year  period.  Although  the  bonus  was  paid  with  great 
regularity,  it  was  not  always  given  to  all  employees  and  once  it  was 
withheld  from  all.  The  Circuit  Court  held  that  the  bonus  was  not  part 
of  the  regular  rate  and  should  not  be  included  in  figuring  the  overtime 
rate.  It  relied  mainly  upon  a  ruling  of  the  Wage  and  Hour  Admin- 
istrator that  if  the  payment  and  the  amount  of  a  bonus  is  entirely 
up  to  the  employer  and  the  worker  has  no  contract  right  to  it,  express 
or  implied,  a  bonus  is  not  part  of  the  "regular  rate"  under  the  Fair 
Labor  Standards  Act.  In  this  case,  the  court  declared,  payment  of  the 
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bonus  depended  on  the  company's  earnings.  It  was  not  always  paid. 
It  was  in  fact  something  Hke  profit  sharing. 

It  seems  that  regularity  in  payment  of  a  bonus  is  the  most  important 
factor.  If  payment  is  based  on  a  contract  provision  and,  presumably, 
if  payment  follows  a  formula  without  change,  it  should  be  regarded  as 
part  of  the  regular  rate.  Where  these  conditions  are  absent  and  the 
employer  can  pay  or  not  as  he  likes,  the  bonus  is  special,  not  "regular," 
and  overtime  rates  need  not  be  based  upon  it. 

The  other  case-'  concerned  a  version  of  the  "Belo"-type  contract 
different  from  those  that  had  previously  reached  the  courts.  In  a  "Belo" 
contract  both  an  hourly  rate  and  a  minimum  weekly  wage  are  specified; 
but  to  establish  a  low  overtime  rate  the  hourly  rate  may  be  fixed  so  low 
that  it  bears  no  reasonable  relation  to  the  minimum  weekly  wage.  In 
this  case  the  contract  had  provided  for  30  cents  an  hour  and  a  minimum 
weekly  wage  of  $23.08  until  March,  1944.  After  that  time  it  provided 
for  a  40  cent  hourly  wage  and  a  $32.20  weekly  minimum.  Only  if  he 
worked  80  hours  a  week  could  a  worker  earn  the  weekly  minimum  at 
the  stipulated  hourly  rate;  and  at  no  time  did  an  employee  ever  get 
more  than  the  minimum  weekly  wage,  even  when  paid  "time  and  a  half" 
for  hours  worked  over  40. 

The  Supreme  Court  had  passed  upon  "Belo"-type  contracts  pre- 
viously, upholding  some  and  declaring  that  others  violated  the  Fair 
Labor  Standards  Act.  In  the  original  case^®  the  contract  was  upheld, 
but  in  that  instance  at  least  10  per  cent  of  the  workers  actually  earned 
more  than  the  minimum  weekly  guarantee.  In  another  opinion^^  in 
which  it  held  a  "Belo"-type  contract  invalid,  the  Court  said,  "Freedom 
of  contract  does  not  include  the  right  to  compute  the  regular  rate  in 
a  wdiolly  unrealistic  and  artificial  manner"  so  as  to  violate  the  law. 
"The  'regular  rate'  by  its  ver}-  nature  must  reflect  all  payments  which 
the  parties  have  agreed  shall  be  received  regularly  during  the  work- 
week, exclusive  of  overtime  payments." 

After  analyzing  these  opinions,  the  circuit  court  decided  in  the 
present  case  that  "Belo"-type  contracts  are  valid  only  when  the  weekly 
minimum  wage  is  the  pay  the  parties  to  the  contract  actually  expected 
the  workers  to  earn  ordinarily  by  applying  the  hourly  rate  to  their 
regular  and  overtime  hours.  Where  hours  of  work  vary  from  week  to 
week,  a  contract  providing  for  both  an  hourly  rate  and  a  weekly 
minimum  may  make  sense,  but  there  must  be  a  reasonable  relationship 
between  them.  In  the  present  contract  there  was  no  reasonable  relation; 
the  workers  never  earned  the  weekly  minimum,  figured  at  the 
hourly  rate. 
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The  rule  stated  by  the  Court  in  this  opinion  probably  places  a  more 
severe  limitation  on  the  terms  of  "Belo"-type  contracts  than  had  pre- 
viously been  the  case.  The  parties  to  the  contract  must  fix  the  hourly 
and  weekly  wages  in  such  a  way  that  workers  will  ordinarily  earn  tlic 
weekly  minimum  on  the  basis  of  the  hourly  rate  plus  time  and  a  lialf 
for  hours  over  40. 

Ruling  Affecting  Interstate  Carriers 

One  Supreme  Court  opinion  of  the  1947-48  term^°  has  important 
implications  for  employees  who  spend  a  small  part  of  their  working 
time  as  interstate  motor  vehicle  drivers  or  mechanics.  Under  the  Motor 
Carriers  Act^^  the  Interstate  Commerce  Commission  (ICC)  has  the 
power  to  fix  qualifications,  maximum  hours  of  service,  and  safety  rules 
for  motor  carrier  employees  in  interstate  commerce.  Such  workers  are 
not  entitled  to  overtime  pay  under  the  Fair  Labor  Standards  Act.-'^- 

In  this  recent  case,  an  employer  operated  a  general  cartage  com- 
mon carrier  business  by  motor  vehicle  in  Detroit  and  three  neighboring 
counties.  Only  about  four  per  cent  of  his  business  was  in  interstate 
commerce;  much  of  the  rest  consisted  of  transportation  inside  steel 
plants.  He  employed  about  60  persons:  40  as  truck  drivers,  others  as 
mechanics,  painters,  washers,  and  office  workers. 

If,  because  of  the  four  per  cent  of  their  time  in  interstate  commerce, 
the  ICC  had  the  power  to  fix  the  qualifications  of  the  truck  drivers  and 
mechanics,  these  employees  were  not  entitled  to  overtime  pay  under  the 
Fair  Labor  Standards  Act.*  The  company  claimed  that  since  the  ICC 
had  the  power  to  regulate  the  work  of  these  employees,  overtime  pay- 
ments were  not  required  by  law. 

The  Court  agreed  with  the  company  in  a  five-to-four  opinion  by 
Justice  Burton.  In  a  previous  decision  the  Court  had  declared  that  it  is 
"the  character  of  activities  rather  than  the  proportion  of  either  the 
employee's  time  or  of  his  activities  that  determines  the  actual  need  for 
the  Interstate  Commerce  Commission's  power  to  establish  reasonable 
requirements  with  respect  to  qualifications,  maximum  hours  of  service, 
safety  of  operation  and  equipment. "^^  Because  the  company  in  this 
case  was  a  common  carrier,  it  was  required  to  accept  some  interstate 
business.  It  must  perform  that  business,  the  Court  said,  in  accordance 
with  such  requirements  as  the  ICC  might  set  up.  Safety  must  be  served. 


*  It  was  not  argued  that  employees  other  than  truck  drivers  and  mechanics  were  ex- 
empted from  the  overtime  pay  provisions.  Even  though  most  employees  of  the  company  were 
not  actually  in  interstate  commerce,  they  were  subject  to  the  Fair  Labor  Standards  Act 
because  the  act  applies  to  all  employees  engaged  in  the  "production  of  goods  for  commerce," 
and  this  phrase  has  been  liberally  construed. 
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So  long  as  the  ICC  has  power  to  estabhsh  quahtications.  the  overtime 
pay  provisions  of  the  Fair  Labor  Standards  Act  do  not  apply,  regard- 
less of  the  precise  requirements  actually  established  by  the  Commission, 
or  even  if  it  has  not  established  any  at  all.  The  ICC  has  the  power  to 
grant  exemptions  from  its  own  ruling  to  intrastate  carriers  with  a 
little  interstate  business,  but  no  such  exemption  was  asked  or  obtained 
by  the  company  in  this  case. 

It  appears,  then,  that  any  motor  carrier  employee  who  spends  a 
small  amount  of  his  time  in  interstate  commerce  is  deprived  of  over- 
time pay  under  the  Fair  Labor  Standards  Act,  unless  his  employer  has 
obtained  an  exemption  from  the  ICC.  Under  the  circumstances,  em- 
ployers will  doubtless  hesitate  to  apply  for  the  exemption. 

In  a  dissenting  opinion  Justice  Murphy  attacked  the  majority  deci- 
sion on  the  ground  that  it  disregarded  the  intention  of  Congress  in 
passing  the  Fair  Labor  Standards  Act.  The  act,  he  declared,  "is  dedi- 
cated to  the  proposition  that  laboring  men  are  to  be  treated  as  something 
more  than  cattle."  Congress  did  not  wish  to  leave  unregulated  nearly  all 
the  working  time  of  those  who  spend  only  a  very  small  portion  of  their 
time  in  interstate  commerce.  Under  the  majority  decision  an  employer 
may  exempt  a  worker  from  overtime  pay  by  occasionally  sending  him 
to  pick  up  or  deliver  a  piece  of  interstate  freight.  Justice  Rutledge  dis- 
sented separately,  agreeing  with  most  of  the  Murphy  dissent. 

FEDERAL  EMPLOYERS   LIABILITY  ACT 

Three  Supreme  Court  decisions  dealt  with  the  liability  for  injuries 
to  their  employees  of  companies  in  interstate  transportation  which  are 
covered  by  the  Federal  Employers  Liability  Act.  Among  other  things, 
the  act  makes  interstate  railroads  liable  for  damages  to  an  injured  em- 
ployee if  the  injury  was  due  entirely  or  partly  to  the  negligence  of  any 
of  the  officers,  agents,  or  employees  of  the  railroad.^* 

A  twenty-two-year-old  female  telegraph  operator  worked  from 
11:30  p.m.  to  7:30  a.m.  in  a  one-room  frame  building  in  an  isolated 
part  of  the  railroad  yards  at  Memphis,  Tennessee.  Although  the  rail- 
road management  knew  that  dangerous  characters  often  frequented  the 
yards,  the  building  was  not  guarded  or  lighted  in  any  way.  Miss  Lillie, 
the  telegraph  operator,  received  and  delivered  messages  to  men  oper- 
ating trains  in  the  yard.  They  came  to  the  building  to  deliver  or  re- 
ceive the  messages  at  irregular  times,  and  they  knocked  for  admittance. 
There  was  no  window  through  which  the  telegraph  operator  could  see 
who  was  knocking.  At  about  1:30  one  niffht  Miss  Lillie  answered  a 
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knock  and  a  man  who  entered  beat  her  with  a  hirge  piece  of  iron, 
"seriously  and  permanently  injurins^-  her."  The  railroad  claimed  it  was 
not  liable  under  the  act,  because  the  man  who  beat  Miss  Lillie  was  not 
an  employee.  It  also  claimed  that  the  attack  was  criminal  and  that 
the  law  does  not  permit  an  empknee  to  recover  for  intentional  or 
criminal  injuries.  The  federal  district  court  upheld  these  arguments 
and  also  ruled  that  there  was  no  relation  between  the  failure  to  light 
or  guard  the  building  and  the  injury  to  the  telegraph  operator. 

The  Supreme  Court  unanimously  reversed  the  district  court. •^■'  It 
declared  that  the  railroad  had  the  duty  to  make  "reasonable  provision" 
against  injury  even  though  the  foreseeable  danger  was  from  intentional 
or  criminal  misconduct.  Failure  to  do  so  is  negligence  within  the  mean- 
ing of  the  law,  as  the  operator's  injury  may  have  resulted  in  part  from 
this  negligence.  The  Court  ordered  the  case  submitted  to  a  jury  to 
determine  the  exact  amount  of  damages  Miss  Lillie  should  get. 

The  opinion  broadens  the  concept  of  negligence  to  include  behavior 
that  makes  criminal  or  intentional  injury  to  employees  more  likel}'. 

Validity  of  Release 

Another  case'*^  concerned  the  validity  of  a  paper  signed  by  an 
injured  railroad  employee  exempting  the  Pennsylvania  Railroad  from 
liability  in  return  for  a  $250  settlement.  The  employee  suffered  a  back 
injury  and  claimed  it  was  due  to  the  negligence  of  another  employee, 
an  engineer,  in  coupling  two  cars  together  at  high  speed,  forcing  him 
to  jump  for  safety.  The  railroad  denied  that  the  injured  worker  was  on 
the  job  at  the  time,  claimed  the  accident  was  partly  his  own  fault  if  he 
was  on  the  job,  and  denied  negligence  by  the  engineer.  After  the 
injury,  the  emplo^-ee  agreed  to  take  $250  in  settlement  of  all  claims. 
The  company  asserted  that  in  paying  the  $250  it  did  not  admit  it  was 
liable;  that  in  fact  it  was  sure  it  was  not  liable,  which  explains  the  small 
amount  paid.  It  wished  how^ever  to  settle  the  claim  by  compromise. 
After  this  release  had  been  signed,  it  appeared  that  the  back  injury 
may  have  been  permanent  and  the  employee  sued  for  more  damages 
under  the  Federal  Employers  Liability  Act.  He  pleaded  that  the 
Liability  Act  makes  contracts  void  when  they  enable  railroads  to  exempt 
themselves  from  having  to  pay  damages  for  injuries  as  required  by 
the  act. 

The  district  court  judge  instructed  the  jury  that  it  could  award  addi- 
tional damages  for  permanent  injuries  in  spite  of  the  release  the  em- 
ployee had  signed.  Although  there  was  some  question  as  to  whether  the 
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injury  was  permanent,  the  district  court  ruled  tliat  it  was.  The  jury 
awarded  additional  damages  of  $25,240.  The  railroad  then  appealed  to 
a  higher  court. 

The  Supreme  Court,  in  another  five-to-four  decision,  declared  that 
the  district  court  was  wrong  in  its  ruling.  It  should  have  permitted  the 
jury  to  decide  for  itself  whether  the  release  was  valid.  The  railroad 
claimed  the  small  amount  of  the  settlement  was  not  due  to  a  mistake 
as  to  the  seriousness  of  the  injury,  but  to  the  belief  that  the  railroad 
was  not  liable;  it  also  claimed  that  the  employee  understood  this  when 
he  signed  the  release.  The  railroad,  the  Court  declared,  should  have 
been  permitted  to  submit  these  arguments  to  the  jury,  which  might  in 
that  case  have  decided  that  the  release  was  still  valid  and  no  further 
damages  could  be  awarded. 

The  Court  also  challenged  the  worker's  argument  that  the  release 
he  had  signed  was  not  binding  because  the  act  makes  releases  void 
when  they  enable  a  carrier  to  exempt  itself  from  having  to  pay  injured 
workers  under  the  law.  The  release  in  this  case  did  not  exempt  the 
company  from  liability.  It  was  a  means  of  settling  a  claim  and  to  that 
extent  it  recognized  the  possibility  that  the  railroad  was  liable.  If  any 
worker  argues  that  a  release  is  not  good,  he  must  prove  it.  The  railroad 
does  not  automatically  have  the  burden  of  proving  that  it  is  good. 

It  appears  from  this  decision  that  a  release  from  liability  under  the 
act  may  be  good  if  the  injured  worker  receives  a  small  settlement  and 
the  company  can  prove  to  a  jury  that  both  parties  regarded  the  settle- 
ment as  a  reasonable  compromise  of  any  possible  claims  when  they 
signed.  The  release  may  prevent  a  carrier  from  having  to  pay  further 
damages  even  if  the  injury  is  more  serious  than  it  seemed  when  the 
release  was  signed.  Releases  which  exempt  the  carrier  from  liability  are 
not  valid,  but  it  is  up  to  the  zvorker  to  prove  that  this  is  the  case.  The 
burden  of  proof  is  not  automatically  on  the  employer,  as  it  is  under 
many  workmen's  compensation  laws.  This  interpretation  of  the  Federal 
Employers  Liability  Act  reduces  rather  severely  the  protections  workers 
enjoy  under  the  law.  It  is  a  short  but  definite  step  backward  toward 
some  of  the  conditions  that  led  to  passage  of  workmen's  compensation 
laws  many  years  ago.  The  Court  presumably  recognized  this,  for  it 
stated  at  one  point  in  its  opinion  that  it  is  up  to  Congress  to  change 
the  law  if  it  wishes  to  place  the  burden  of  the  proof  upon  the  carrier. 

Justices  Black,  Douglas,  Murphy,  and  Rutledge  dissented  on  the 
ground  that  a  release  should  not  be  binding  unless  the  carrier  proves  it 
is  valid;  in  their  view  the  burden  of  proof  should  not  be  placed  upon 
the  worker  even  under  the  law  as  it  now  stands. 
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Liability  Under  Jones  Act 

111  the  third  case  on  employers'  h;ibiHty''  the  injured  worker  was 
a  seaman  on  a  steam  tanker  owned  and  operated  by  the  United  States 
Government.  The  Jones  Act  of  1908  makes  the  standard  of  Hability 
of  the  Federal  Employers  Liability  Act  applicable  to  the  government 
in  situations  of  this  kind. 

While  bending  over  to  coil  a  line  on  the  deck,  Johnson,  the  seaman, 
was  hit  without  warning  by  a  block  weighing  25  or  30  pounds,  causing 
a  head  injury.  The  block  fell  on  him  from  the  hands  of  another  em- 
ployee, Dudder,  who  was  standing  on  a  deck  above  Johnson  and  was 
also  holding  the  other  end  of  the  line.  Dudder  was  not  called  to  testify, 
so  Johnson's  story  of  w^hat  occurred  was  uncontradicted.  The  district 
court  found  that  the  facts  were  sufficient  evidence  of  negligence  to  make 
the  government  liable  for  damages  under  the  Jones  Act.  It  applied  a 
legal  doctrine  called  "res  ipsa  loquitur"  which  simply  means  that  if 
the  known  facts  look  like  negligence,  the  Court  will  assume  there  was 
negligence  even  in  the  absence  of  complete  proof. 

The  Supreme  Court  took  the  same  view.  "A  man  who  is  careful 
does  not  ordinarily  drop  a  block  on  a  man  working  below  him."  Even 
though  some  outside  force  may  have  caused  him  to  drop  it,  the  very 
fact  that  it  dropped  is  enough  basis  for  assuming  negligence  where  the 
injured  person  was  not  himself  at  fault. 

In  the  dissenting  opinion,  Justice  Frankfurter  pointed  out  some  of 
the  implications  of  this  ruling.  He  argued  that  Johnson  had  not  proved 
that  Dudder  was  negligent.  He  had  simply  proved  he  himself  was 
injured.  At  the  very  least,  Dudder  himself  should  have  been  called  to 
testify  on  the  point.  Perhaps  Johnson  had  tugged  on  the  line,  causing 
Dudder  to  drop  the  block.  The  Court  was  awarding  damages  for 
injuries  although  the  law  provides  that  damages  are  to  be  awarded  when 
some  officer,  agent  or  employee  of  the  United  States  (or  of  an  interstate 
railroad  carrier)  is  at  fault.  Justice  Frankfurter  went  on  to  lecture 
Congress  for  permitting  liability  for  injuries  to  seamen  and  interstate 
railroad  employees  to  be  determined  by  "the  archaic  law  of  negligence 
instead  of  by  a  just  system  of  workmen's  compensation."  The  law 
should  not  require  proof  of  fault,  but  so  long  as  it  does,  the  Court 
should  apply  the  law  as  it  stands:  "...  it  is  not  for  this  Court  to 
torture  and  twist  the  law  of  negligence  so  as  to  make  it  in  result  a  law 
not  of  liability  for  fault,  but  a  law  of  liability  for  injuries."  Justices 
Jackson  and  Burton  agreed  with  Frankfurter. 
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Under  most  state  laws  and  some  federal  ones,  an  injured  employee 
is  entitled  to  compensation  even  if  his  employer  or  fellow  employees 
have  not  been  negligent.  Negligence  must  still  be  shown  in  the  case  of 
seamen  and  interstate  railroad  employees;  but  in  this  decision,  the 
majority  of  the  justices  indicated  they  are  willing  to  tind  negligence 
even  when  it  has  not  been  clearly  proved  in  a  positive  fashion. 

VETERANS'   PREFERENCE   IN  FEDERAL  JOBS 

In  two  opinions  the  Supreme  Court  passed  upon  the  meaning  of  the 
Veterans  Preference  Act  of  1944,  the  Selective  Service  Act  of  1940,  and 
certain  administrative  rules  issued  under  them. 

In  the  first  of  these, ^®  the  Court  unanimousl}-  denied  a  non-veteran's 
contention  that  the  Civil  Service  Commission  had  failed  to  give  ade- 
cjuate  weight  to  relative  length  of  federal  employment  in  establishing 
the  order  in  which  federal  employees  are  to  be  released  in  case  of 
reduction  of  personnel.  Congress  intended  to  broaden  veterans'  prefer- 
ence when  it  passed  the  1944  law,  the  Court  said.  The  Commission  was 
therefore  justified  both  in  prohibiting  the  discharge  of  World  War  II 
veterans  for  a  year  after  their  return  from  military  service  and  in 
giving  them  a  higher  retention  priority  after  that  time  than  non- 
veterans  enjoy.  In  the  final  sentence  of  its  opinion  the  Court  remarked 
that  the  non-veteran  had  "an  appealing  argument,"  but  reminded  him 
that  the  courts  must  apply  the  law,  not  overrule  congressional  policy. 
If  the  Commission  had  given  non-veterans  with  long  and  efficient  serv- 
ice in  government  a  higher  retention  preference,  however,  the  Court 
might  very  well  have  held  such  a  regulation  reasonable  too,  particularly 
in  view  of  the  complexity  of  the  law,  the  Court's  reluctance  to  over- 
throw administrative  rulings  without  good  reason,  and  the  effects 
veterans'  preference  may  have  on  the  efficiency  of  the  public  service. 

In  the  second  case^"  the  Court  ruled  that  persons  who  served  in  the 
armed  forces  on  a  part-time  basis  while  continuing  in  their  regular 
employment  and  their  normal  way  of  life  are  not  entitled  to  veterans' 
preference. 

The  effect  of  both  these  decisions  is  to  safeguard  more  rigidly  the 
right  of  veterans  to  priority  in  federal  employment  and  to  make  some- 
what less  secure  the  jobs  of  federal  employees  who  were  in  the  govern- 
ment service  before  and  during  the  war. 
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CONCLUSION 

Court  action  in  the  1947-48  term  inevitably  shifted  the  significance 
of  some  of  the  rights  and  obligations  prescribed  for  labor  and  manage- 
ment by  Congress  and  government  agencies  in  former  years.  Many 
cases  were  decided  by  close  votes,  however,  and  justices  who  agreed  on 
the  result  frequently  disagreed  on  the  reasoning.  Stability  is  not  likely 
to  be  characteristic  of  labor  policy  made  by  the  courts  in  the  near  future 
any  more  than  it  has  been  or  is  likely  to  be  characteristic  of  Congres- 
sional labor  policy. 

Xor  do  the  3'ear's  cases  suggest  that  the  Court  will  fulluw  very 
clearly  or  consistently  either  a  "pro-labor"  or  a  "pro-management"  line. 
Probably  the  most  significant  decisions  were  the  dismissal  of  the  indict- 
ment against  the  CIO  for  violation  of  the  political  expenditures  section 
of  the  Taft-Hartley  Act  and  the  distinction  drawn  between  overtime 
pay  and  shift  differentials  under  the  Fair  Labor  Standards  Act.  While 
both  these  decisions  were  generally  favorable  to  labor  in  their  imme- 
diate results,  both  had  elements  in  them  that  might  easily  change  these 
results  into  long-term  losses.  And  numerically,  there  were  as  many 
decisions '  generally  favorable  to  employers  as  there  were  generally 
favorable  to  labor.  There  is  the  additional  consideration  that  an  im- 
portant national  election  has  just  been  held,  and  it  will  be  interesting  to 
see  whether  the  Court  will  follow  the  election  returns,  as  J\Ir.  Dooley 
claimed  it  does. 

The  most  important  single  fact  in  this  record  is  a  negative  one:  the 
continued  absence  of  a  clear  judicial  guide  on  the  constitutionality  or 
the  meaning  of  the  Taft-Hartley  Act,  except  in  some  minor  respects. 
Decisions  on  this  issue  will  doubtless  make  up  the  most  significant 
labor  cases  in  the  next  term.  In  making  these  decisions  the  Court  may 
have  to  decide  conflicts  between  the  principles  in  which  it  has  placed 
major  reliance  in  recent  years:  reluctance  to  overturn  the  policies  of 
Congress,  and  a  rigid  insistence  upon  guarding  civil  liberties. 
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